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Na. 2014 MR 1
~Z~n. John W. Bclz

This m~.ttcr comes before the Court in tli.ege cvaa.svlid.~tcd cases oiz 1:he pl.ai,ntif!'s' joiait tx~oti.oxa

fox paxta.a.l summary judg~~e~nt, the I,SEA, RSFA, ,Keaton and I~ar~°r's~iz pl,aintif~s' joi.~7t inotiorz fox

ju.d.gmen1: on. the pleadings a.s to the ~.f.~x~x~atxvE defense, car. in the aatenc~~tivc, to strike the a:Cfi-~t~.al:ive

de£e~~.se, ~.nd the SU~IA plaintiffs' motion to strike t~~.e affirmative defense (11~e "P1~axxt~£fs' Motions")

Tlae plaixitiffs in these consolidatccl cases allege that Pubic Act 98-0599 (i;lie "11ct") violaies

the Pension Proteel:ion Clauae of the I11iy~oi.s Constitution (Arl:icle XIIT„ §S) nxtd th.1t xh,..e ,Act i.s

unconstitutional and void i.n xts e~ti.rely.:[xz their affirmative cle;(~e~ge, the Dcf~ndants assert that the

Act is justified as ~,n exerei.ae oi'1:1.~e Sta1:e's tesezvcd sovereign. p~we~s ox police powers. The Count

Hereby t-~t~es in favor of the plaintiffs on caclz mol;io~a. a.~a.d fuXtller finds mid orders ~.s .follows:

1.. The Pension Protection Clause ol'tl~e T,l.lx~a.ois Constitution slates: "~ett~bexs~~ip in any

pet~.sxon or rctircmeizi systeaxt o~ the St7te, any unit of local govez~ament or school district, o~~ a~~y

a~cncy or it~struznenta.lity fhcreof, sha11 Uc an enforce~.ble contractual reiativ~,ship, tk~e benefits of

tiv~ai.ck~ shall not be c~imi.ai.iglaed or i~xtpa~~ed." (Illinois Co»sli.tutxox~, Article XIII, ~5.) This

constil:utiona] Language is "plain" and "unambiguous," ~x~d, thcrcfore, the Pension Protection Clause

is "given effect without resort: to other aids '.for. constru.ction." Ka,~aer~va v. Weet~as, 2014 IL ] 15811.;

¶¶ 36, 41-42. Under the Pension Protection Clause, "it is clear Ll~a1 i.f so~rin.ethin~ qualifies as a

bene~iti of t(ie enforceable coiiixacl:ual rel~l;ionsl~zp resulting f~ron~. ~retn.ber. ship in one of the S1:a1e's

pension vx retirement sysl:ems, it cannot be diminished ~.r unpaired." Zd., ¶ 38. TI.Ze z1lin.ois



lcgislal;ure could not have beau m.oa'e clear that any attcinpt to diminish or impair. pensioa~. x'xgl~ts is

ucicvnstitutional.

2. 'fhc Colu-I: finds that, on xts face, 1:11 ~Ct iX~.pp~xs aTiCl dii111111.9~1BS tl7e benefits Of

naexnbcrship iil State tetircmcnt systcm.s in multiple ways, incluc~iizg~llie .following:

a. The Act adds iie~v lau~gua.ge to the Pension Code which provides ih1t, o~~ or

afl~er. x~xe A,ct's cffeci;i.ve date, t~~e 3 % cozx~naunded autiotxaatic annual i~icr. eases (~,t1Ts) that: have beexx

ma~~dated by the Pcnsi.o~i Code .for. rn,azay years shall in;~tead be "calcula1;ed ~s 3% of the lesser of (l.)

the #ota~ Eu~nu.ity payable at tote tx~.xze of t.~.e increase, includi.~lg previous increases gxat~ted., or (2)

1,000 multi}~li.ed ley tl~c number of years of credit~.Ule service upo». w1i.i.ch the annuity is based ...."

See the E1ct's amendrrtex~ts to 40 IT~CS 5/2-119.i(a-1.), 4p ILCS 5/].5-1,36(d,l), 40 ILLS 5/l.6-

133.1(a-1.); see also the Act's amendments to ~0 ILCS 5/14-] 1.4(a.-~). The defendants adt~i,it tl~.at

these €uncndmcnts wi,ll..reduce the A.A,I ~xz~ou~.ts 111at certaa~, pension system; tta.embers receive. See,

e,g., l~nswer io Heotov~ ~,mcndcd Complaint, ~~ 43, G~S, 47, 51, 55, 57, 61, CsS; Answer ~o I-~arpicr~n

Cotxtpl~int, ¶~ 93-9G, ].33-140.

b. The Act also ~ravieles that State retie°e~nertt system members wl~o have x~ot

bcguii to receive a ~•ctircmenl; atinui~:y be!`ore July 1, 2014, ~vil.l t~ecei,ve no 11n1 ai ail oii a11:erxa,atxng

rears fox varying len.gtla.s o~tinnc, dcpend.ing on 1:l~eix age. Sec the Ac1:'s atnendmcnts to 40 ILCS 5/2-

119.1(a~2), q~0 ILCS 5/14-11.4(a-2), 40 TX~CS S/15-].36(d~2), 40 ILCS 5/~6~133.1(a-2). The

defendants admit that these ~.mcndmcnts wi11 reduce t~.c AAI amounts tk~~x ce~;ain pension system.

xztembcrs receive. Sec, e.g., Answer 1:a H'eczton Amended Co~~plaint; ¶¶ 1.3, 47, 51, 57, 61, 65;

A.zaswer tc~ H, arrison Coinpl~i~tt, ¶ 98; A~~.swcr io ~SUA~ .A.~ended Corn.p~~.int, ~(¶ 142-45.

c. The defcnd.ants admit; l:hat Public Act 9$-0599 also imposes ~. new cap on the
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pensionaUle s~,l.ary of, zxzezribcrs of cert~.in State retiremeX~t systems. Scc, e,g., tl~.e ,A,ct's at-~endm.ents

to 40 ILCS 5✓1.6-1.21; scc also, e.g., Answer to H, arrison Lomplainl:,'~'¶ 10~-04;1~,~.swex to .l~e~ton

Amended Complaint, "~¶ 49, G7. T11~,t c~,~ is tixe gzeatcr of: (1) the gal~ry cap that previously applied

only to meinber.4 who joined the rctiremcnl; system on or after January J,, 20X 1; (2) the member's

ann.,,ua~~zed salary as o!'.Tu»e l., 20~~; or, (3) the member's 1nl t~a,~i~ed. salary iinmediaiely preceding

the expiration, rex~ew~, ox amendment of an employ~~net~t contract or col.l.ec1:ive Uarga.~xa~z~g a.~recmcni;

iii effect on June 1, 2014. See tl~e Ac1:'s ame~ad.mcnts to 40 ILLS 5/14~103.10(h), 40 ILCS 5/l5-

1l 1(c), 40 ILCS 5/1G-121; see also tl~:e Act's amcnd~ne~iis to 40 ILCS 5/2-108. The view c~.p will

redLCCe at~~.uaty payments, which, are based in part on a pcnsi.on systeXr, xrxember's pensionaUle sa]a~y.

----_____ __ d. Publ.i.c Act 98-0599 ~1.so raises the .rel:i~em.etxt ~.ge for members ol'c~rtain State

retirement sysiex~.s v~~ ~. sliding scale based upo» one's ~.ge. Scc t11c Act's a~r.e~dment~ to 40 ILCS

5/2-119(a-1.), 40 ZLCS S/14-107(c), 40ILCS 5/15-1.35(a-3), 40 II,CS 5/16-132.; gee ~zlao, e.g., Answer

to Harrison Complaint, ¶¶ 1.06-07; ~nswe~- to ,Hea~o~ Amended Cotrpl,ai,a.~.t, ¶~( 48, 52, 5$, 62, G6;

A~zswer to SUAA Amended Carnp.lai.»t, ¶ 68.

e. The llct also alters "the metl~.od fc z d.ctcrmining 1:].~e ̀ e£fectivc rate of interest'

used to ca.lculai~e pensio~as fox ~.xaexxt.ber.~ un.dei• the money-~u~~c~~asc £oxmulas in.clucled in q,rticl,ec l.5

and 1. G of. tk~e Pension Code." See Delendanla' ,A£~.xnnative Ma1,~er, ¶ 1.0; .A,zaswcr to 5U~ 1lmended

Con~plair~t, ¶¶ 64-G7; see also the Act's 1~xaendnnents to 40 TLCS S/1.5~125 and 40 IT CS 5/16-11.2- Zt

is ~.u~.contcsted iliac this change, too, would reduce pez~.si.or~ annuity payments.

Thy Act witllc~ut que~txvaa diminishes and itnp~~x•s the benel"iis of xnembcrship in State

retirennent sysl:eins. il.ii.».ozs Courts h~.ve consisLent.(y held over ~inle tlas~t t,1ae Zl~inois Pension

Ctause's protection ag~.inst the diminisluneni or. izxipairmcnt of pension benefii;s is absolute mod.



,~ x

.i

wi.tk~out exce~l:io». The Illinois Suprcmc Court .teas "consistently ir~v~.lid.atcd amendment io t1~e

Pension Cade wherE the result i.s 10 dia~,ni,~a ,sh benefits." McNnxncc v. Sta1;e, 173 Jl..l. 2d. 433, 445 f

(1.996). In their aCf rinatzve rnattcr, the defendlnts assert that the Act zs nonetheless jusl;i,~.ed as An

cx~rcise of. the State's reser.~ved sovereign. powers or police pvwcars. The Co~.irt ~z~ds as a master of

law that tl~.e defendants' aft:~t~t~ative ~t,.atter provides ia.o ~ega.11y valid de;fetlse. The Court "m~,y ~.~.ot

rewrite the pe~.sion protection clause to i»,clude restrictions attd limitations that t ae d~~£ters did. not

ez~press and the cili~ez~s of Illinois d.id not approve." Kanepva, 2014 ~T~ 1.15811, ~ 41. The Pen~i.o~a.

Protection Clause cozitains no exception, xestr..ictio~x or limitation l;o~' att ea~excisc ofthe State's police

powerq ax xeservcd sovereign powey~s. Tl.l.inois courts, tl~ere!'oxe, have rcjecl:ed tl.~.e axgument that the

State retains an imp~xed or reserved pov~~cr to d~~.r~ixiish or impair pe»si.on bendts. Sec Fell v. Rc~ of

Trustees o~'Judges Reti~•c~rxe~~t,S;yste»~, ~ 07 IlI.2d 158,1 G7~G8 (1955) (holdi.~ag that, t:o a~ecognize such

~. power, "we would hive to i~~.ore 1;1~e plaint l.~,ugu~:gc of tlic Congti.tution of Illinois"); Krczur ~~. Rd.

of Trustees of Polt.ce Pension F~.~nd of Vi'71,, of Niles, 72 Ill. App. 3d. 533, SS ] (1979).

4. Because the Act dimi.~,~,isl~es and impairs pe~i.si.axl benefits acid ~tlae~~e as no legplly~

cognizable afif t~native defense, the Cou~rG muss; c~i~,clude t,~,at the Act violates tike ~'en:sian Protection

Clause oCthe il..ti.no~s Constitution. The Coui~ holds tk~a.t PuUlic ~ci 98,0599 is unconstitutional.

5. The Act cox~tai~~s a "[s]everability acid ia~.sevexal~ility" clause. See Public Act 98-

0599, §97. Tl~.~.t provision stai;es shat the Act's ch~gcs to 39 district sections and subsecti.on.s of

varioua statutes "azc ~nutualJ.y depe~n.deut And inseverabl.e :From one ano1:her," but that the Act is

severable as a general. proposition., Id. That list of. 39 insevcrable provisions in~lttc~es ce~~:aan. of tl~e

l~ezlefit-redueti.ott provisions that; this Cow~t lias held to be ittxconstitutio»~l. `~'~~erefore, all 39

provisions identified i,~i the Act's "[s]cvcraUility +aid. inseverabili.~:y" clause ~iiust rail. Those
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in~everabl~ provisi,v».s arc significant to the overall operatiotl of the Act. They include, fir example,

tt~e Act's mechxni.srr.~ £or supposedly guaranteeing fundi».g ~f, tb~e State pension systems. Scc Public

Act 95-0599, §97. Tn addil:i.o~a., "sevea~ability" language is not dis~ositxvc. Notwithsl:andi.a~~; the

preaence of a seve~abi.~ity clause, lcgisla~tio». xs nvt scvcrabl.e wliEre, as here, i.t is a bxvacl. legislal:ive

package i.niended. to impose s~veep~~~,g cla~.n~cs in a subject axca, at~.d 1:Jle unconstitutional, pt-ovisions

o~tk~at paelcage are xxnportant elements o1'it. See C~ineinncaei ,~i~,s. Co. v. G"h.rxpmc~n, 1 S 1 I11.2d 65, 81-

$6 (1998); see also Best v. Taylor .Jl9aeh. T~orks, 179 Il.l.2d 367, 4~9-67 (1.997). The Act's provisian.s

"are alb p~~-t of an integral. Uip~rtisan package." See 98th Ill. Gcn. A,asem., Scnaie Pro., l~ec. 3, 2013,

at 4 (Sexy, Raoul). The Court holds that Public pct 98-0599 is insevea-ab~e and void in its e».iirzty.

6. The defex~.dants have attempted to cre~tc a factual ~~ecoxd. to tlzc e!'fect that, i:f a

rc~crv~d sovexeigz~ power ~o di~niiai.sl~ ax i~~npaiz pcnsio»s existed., the facts wvuJ.d justify an exercise

of that power. The defen~anl~s can cite to no .T.~1:xnois case that would a11ow this aff.rn~,at tie defense.

F~8C1t19e t~7,E COLLrI: f 11019 t~l,£Lt 17.0 SUC~7. nOWET CX15'L'9~ 1l' 1.1eed. I101~ a1TC1 CIO~S TI.Ot ZC&Cl1 t11C 1S5U0 0~

whctllcr the Cactc would. ju,stiC~y t11e exercise of such a power iF it e~i.sted, acid 1:he Court wiil..ta.ot

require tl.~,e ~~ax~atiffs to respond to tl~.e defe~dar~ts' cviclenti,aty subxn.issionq. T}~e plai~.tiffs hamming

obtained complete xelicf, t11e Cotut also need aa.ot address at 1:l~iq 1i~~.e the plai~zti:ffa' addxtaozaal clams

i1~.1t the Act is mzconsiatutxonal or illegal on oilier groiind.s. See I~czner~ra, 2014 IL 115811, ¶ 58. i~a

5U1n.t~C].FtT}~, the Si:aie o~f T.11.i.~n.ois made a constitutio~ial.~y protected ~romi.~e to xts employees conce~-nxt~.g

tlieii pcnsi.oz~ benefits. Under established ~».d uncontrovea~ted Illinois 1~w,1~~.e State of Illinois cannot

bxeak this promise.

WHERFFOR~, the Court orders as follows:

a. The Plaini;iffs' .M.,ot~otts ate granted. The defend,aszts' c~-os~,inotion for summary
jud.grnent is dc~tx.ccl, with prejucli:ce, bec~.usc the Goiu-t finds tllpti there is r►o pol.iee power or reservred
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sovereign power tv diminish ~enai.o». be~.efits. Pursuant to 735 1T,,G~S 5/2-701., tl~,e Court enters a
!'ina~ declaratory judgment that: Publ.ie Act 98-0599 iq uaaconstitutio»a~ axed. void in its entirety;

b. The terz~poxary restraining or, der and prel.i~n.i.zzary injuizctivz~. entered previolrsly i.t~. this
cage is heieby zx~~.dc perma~e~tt. T~xe defendants axe permai~e»1:1y enjoined fxazn enforcing or
impl~men,ting any provision of Public l et 98-0599;

c. Pursuatxt to Illinois Supreme Court Rule 304(x), the Cotu~t f„rn.ds twat there is no just
rcasoz~ for dclayin.g ether cnforcemani nl' i~xis order o.r appeal or both.

Da1;~:

j' ~'~
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CN7~RED:

Judge , n ~t1 W. Bela


